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INTRODUCTION

I, the undersigned

RUBIN PHILLIP

do hereby make oath and say as follows:-

1. I am an adult male South African citizen.  I am the Anglican Bishop of KwZulu-Natal Diocesan Office, 29 St Mary’s Avenue, Greyville, Durban.  I make this affidavit on behalf of the Applicants in these proceedings.

2. I am duly authorised to bring this application and to depose to this founding affidavit on behalf of the Applicants. 

3. The facts contained herein are to the best of my knowledge true and correct and are, unless otherwise stated or indicated by the context, within my personal knowledge.  Where I make legal submissions, I do so on the basis of advice that the Applicants have received from their legal representatives, which advice I verily believe to be correct.

THE APPLICANTS
4. I am the first applicant.  My interest in the relief sought in this application arises from the fact that in addition to my office as Bishop I am also the Chair of the Solidarity Peace Trust which has as one of its objectives “to assist individuals, organisations, churches, and affiliated organisations in Southern Africa, to build solidarity in the pursuit of justice, peace, social equality and equity in Zimbabwe.  It shall be the special concern of the Trust to assist victims of human rights abuses in their efforts to correct and end their situation of oppression.”  

5. The Second Applicant is GERALD PATRICK KEARNEY, an adult male, a Christian Pacifist and the former director of Diakonia.  The Second Applicant resides at 15 Vindol, 29 Ebor Avenue, Glenwood Durban.  The Second Applicant’s interest in the relief sought in this application arises from the fact that he was the director of Diakonia from its foundation until after the establishment of a democracy in South Africa, was detained by the apartheid government and has devoted his life to the achievement of freedom and democracy in Southern Africa through non-violent means.

6. Throughout this affidavit I will refer to the First and Second Applicants collectively as “the Applicants”.

THE RESPONDENTS

7. The First Respondent is THE NATIONAL CONVENTIONAL ARMS CONTROL COMMITTEE.  The First Respondent is established under the National Convention Arms Control Act 41 of 2002 (“the Act”).    

8. This application will be served on the First Respondent at the Directorate Conventional Arms Control, Defence Secretariat Office 1.4.166, Cnr Nossob and Rigel Streets, Erasmusrand x3, Pretoria.  

9. The Second Respondent is THE MINISTER OF DEFENCE. The Second Respondent is cited in his official capacity as such by virtue of the provisions of Uniform Rule of Court 53(1).   In terms of Uniform Rule of Court 4(9), this application will be served on him care of the State Attorney, 6th Floor, Metropolitan Life Building, 391 Smith Street, Durban. The Second Respondent is cited herein by virtue of his interest in the matter.  No relief is sought against the Second Respondent, save for a costs order in the event that he opposes the application.

10. The Third Respondent is the SECRETARY OF DEFENCE.  The Third Respondent is cited in his official capacity as such by virtue of the provisions of Uniform Rule of Court 53(1).  In terms of Uniform Rule of Court 4(9), this application will be served on him care of the State Attorney, 6th Floor, Metropolitan Life Building, 391 Smith Street Durban.  

11. The Fourth Respondent is THE MINISTER OF FOREIGN AFFAIRS. The Fourth Respondent is cited in her official capacity as such by virtue of the provisions of Uniform Rule of Court 53(1).  In terms of Uniform Rule of Court 4(9), this application will be served on her care of the State Attorney, 6th Floor, Metropolitan Life Building, 391 Smith Street Durban.  The Fourth Respondent is cited because she is the Minister responsible for South Africa’s foreign policy and she may accordingly have an interest in the relief sought in the notice of motion. No relief is sought against the Fourth Respondent, save for a costs order in the event that she opposes the application.

12. The Fifth Respondent is AB LOGISTICS, a division of Armscor Business (Pty) Ltd, Reg No.: 1990/003885/07.  This application will be served on its Durban Branch, Embassy Building, 22nd Floor, Office 2201, Cnr Smith & Aliwal Street, Durban.  The Fifth Respondent is cited because it is the company that has been tasked with freight forwarding the arms consignment from the Durban Harbour to Zimbabwe over South African territory. 

13. The Sixth Respondent is the PORT CAPTAIN, whose address is Ocean Terminal Building, Durban Harbour.

14. The Seventh Respondent is the TRANSNET NATIONAL PORTS AUTHORITY whose offices are at Ocean Terminal Building, Durban Harbour.

SYNOPSIS OF THIS APPLICATION

15. This application relates to a consignment of arms at present on board the MV “An Yue Jiang”, which is sitting at the anchorage off Durban awaiting permission to enter Durban Harbour to discharge its cargo.  The arms are destined for Zimbabwe and consigned to the Zimbabwean Ministry of Defence. 

16. The purpose of this application is to stop those arms being transported across South Africa to Zimbabwe in the current volatile situation in that country in circumstances where the Second Applicant and I (and I would add many Churches, non-governmental organisations, political parties and millions of people in Southern Africa, including a vast number of Zimbabweans) believe that they will be used to maintain the illegitimate rule of the current regime in Zimbabwe, defeat the legitimate aspirations of the Zimbabwean people as reflected in the recent election, and be used for the purpose of oppressing the people of Zimbabwe.  

17. The legal basis for the application is to be found in the provisions of the National Conventional Arms Control Act 41 of 2002 which requires persons involved in the conveyance of conventional arms through or over the territory of the Republic or its territorial waters to any other place or destination outside the Republic, whether or not such conventional arms are offloaded, to be in possession of a conveyance permit issued in terms of section 14(2) of the Act.  

18. It appears that when the MV “An Yue Jiang” entered South African territorial waters it was not in possession of such a permit.  I say this because the Vessel anchored at the outer anchorage on 10 April 2008 and according to the information that has been made publicly available in regard to this consignment a conveyance permit was only issued on Monday 14 April 2008 by the Third Respondent purporting to act under delegated powers from the First Respondent.

19. The introduction of the arms into South African territorial waters was accordingly unlawful.  

20. The Applicants contend that the conveyance permit that has now been issued was unlawfully issued in disregard of the provisions of the Act that require the First Respondent when performing its functions under the Act to ensure compliance with the policy of the Government in respect of arms control and adherence to international treaties and agreements to which South Africa is a party.  In relation to the grant of permits to persons who wish to trade in conventional arms which includes the conveyance of such arms over or through South African territory, the First Respondent must inter alia avoid contributing to internal repression, including the systematic violation or suppression of human rights and fundamental freedoms, and must avoid transfers of conventional arms to governments that systematically violate or suppress human rights and fundamental freedoms.

21. If the Third Respondent was lawfully vested with the power to issue conveyance permits on behalf of the First Respondent, a matter in regard to which I am uncertain and do not accept, then he was likewise bound to observe the same requirements as the First Respondent in exercising that power.  The Applicants contend that in a number of respects that will be dealt with below he failed to do so.  

22. Arising from this failure the Applicants accordingly seek to review and set aside the decision of the First and/or Third Respondents.  The Applicants contend that the Third Respondent did not act under a lawful delegation of power from the First Respondent and invite the Respondents in due course to provide proof of lawful delegation.  Without proof at this time, and for the purposes of interim relief under Part A, the Applicants accept that it was the Third Respondent that took the impugned decision. Even if he was lawfully entitled to do so, the Applicants contend that the Third Respondent did not properly apply his mind to the subject matters he was required to consider, and/or took matters into account which he was not entitled to, or failed to take into account relevant considerations in the process leading to his decision, and acted unreasonably in the circumstances.   Furthermore, the Third Respondent acted ultra vires the Act and committed a material error of law in arriving at his decision.

23. The Second and Fourth Respondents are cited herein as being respectively the Minister responsible for the implementation of the Act and the Minister responsible for South Africa’s foreign policy.

24. The Fifth Respondent is joined because it is permitted by the grant of the conveyance permit to act as a freight forwarder of the arms destined for Zimbabwe.

25. The Sixth and Seventh Respondents are joined because they exercise control over the harbour and have duties and responsibilities in regard to the handling and storage of explosives, which include arms, and will therefore have a material responsibility for the implementation of this Court’s order.

26. The crux of the application is that the decision to issue a conveyance permit allows the Fifth Respondent to act as a freight forwarder of the arms destined for Zimbabwe and to cause the arms to be delivered to that country.  Zimbabwe is a country that systematically violates or suppresses human rights and fundamental freedoms, and a country which at present is engaged in acts of internal repression.  A number of reports (“the Human Rights and Security Reports” or “Reports”) explaining that this is the case are attached as annexure RP1.  Certain of the Reports explain that the Government of Zimbabwe has been mobilising its Defence and Police officials in the past two weeks and has taken violent and repressive action against political opponents following elections which ZANU PF lost according to the official announcements of the Zimbabwean Electoral Commission and the published tallies of votes posted outside each voting station all of which have been confirmed by independent monitors of the election.  

27. The ultimate impact of the decision to issue the conveyance permit will thus be to further undermine the security and human rights situation in Zimbabwe and will undermine the Government's Arms Control Objective.

28. The purpose of this application is to seek interim relief in the form of an order suspending the operation of the permit and interdicting the movement of the containers pending the determination of an application or an action in which the Applicants will seek final relief in the form of an order reviewing and setting aside the decision made by the Third Respondent and appropriate consequential relief. 

29. The MV “An Yue Jiang” has not yet entered Durban Harbour after having anchored at the outer anchorage on 10 April 2008. She may enter port at any time either this afternoon or thereafter.  My attorney has been told that if she does not enter harbour this afternoon she will do so on Monday morning but has not been given any reason why she could not enter and berth over the weekend.  There is every reason to believe that the goods on board the vessel will be offloaded for freight forwarding by the Fifth Respondent the moment that the vessel has been moved from outer anchorage where it is currently to a designated berth for offloading.   It has accordingly been necessary for the Applicants to approach this Honourable Court on an urgent basis in order to pre-empt the conveyance of the cargo by the Fifth Respondent to Zimbabwe.  The Vessel does not appear from photographs that have been published in the press to be a conventional container ship but a general cargo vessel with a small number of containers loaded on deck on the vessel’s hatch covers.  In the circumstances the removal of the containers from the vessel will not take long once she is berthed and it is desirable that steps be taken urgently to keep the containers in Durban harbour before the unlawful conveyance commences.   It would I submit be highly undesirable for the conveyance to commence and to then have to be stopped somewhere between Durban and the Zimbabwean border where there may be no facilities for the proper and safe storage of the containers and their contents.

30. For obvious reasons the Applicants’ founding papers have been prepared under time constraints and the application for interim relief will be brought on an urgent basis.  It may be desirable therefore for the Applicants to supplement their papers particularly on matters where by the very nature of the case it is necessary to rely on hearsay evidence.  The Applicants seek interim relief pending the determination of an application to have the decision to issue the conveyance permit reviewed and set aside.

31. Accordingly, the present challenge is brought on the basis that the decision is unlawful or otherwise unconstitutional and is subject to being reviewed and set aside under sections 6(2)(b), section 6(2)(e)(ii), (iii) and (iv), section (f)(i) and section 6(2)(h) of the Promotion of Administrative Justice Act 3 of 2000 (“PAJA”), and subject to the evidence that may emerge section 6(2)(d).  

32. The Applicants bring this application in the public interest (as contemplated in section 38(d) of the Constitution).  It is not in the interests of South Africa and its people that arms should be permitted to be conveyed over or through the territory of South African where the overwhelming probability is that they will be used in Zimbabwe to contribute to internal repression and the systematic violation of human rights and fundamental freedoms.  The Act provides that in considering applications the Committee must safeguards the national security interests of the Republic and those of its allies and that cannot be served by permitting actions that will contribute to the ongoing troubles in Zimbabwe.  In addition there are a large number, estimated to be some four million, Zimbabweans who have fled that country in consequence of the activities of the current regime and sought refuge in South Africa particularly on the northern borders of this country.  It is in the public interest in South African that the situation in Zimbabwe be resolved and effect given to the electoral will of the Zimbabwean people in order that these refugees may be safely repatriated to their homes and engage in rebuilding that country.  In addition it is not in South Africa’s interests to have a “failed” state on its borders as this destabilises the entire Southern African region.  I point out that the official spokesperson for the ANC Ms Jessie Duarte has acknowledged on behalf of the party that there is a crisis in that country arising from the failure to disclose the results of the presidential election some three weeks after that election took place and in circumstances where the Zimbabwean Electoral Commission has been removed by the government from its headquarters, moved to an undisclosed location to which neither the opposition nor independent monitors have access and where the Commission is intending under pressure from ZANU PF to engage in a “recount” of the votes in a number of Parliamentary constituencies.  In all those circumstances, I submit that the public interest requirement of the Constitution gives the Applicants in this case legal standing to bring this application.  

33. By virtue of the length of this affidavit, I have taken the liberty of inserting a table of contents.

BACKGROUND

34. On Wednesday this week 16 April 2008 the media first began to publish reports that a Chinese vessel – the MV “An Yue Jiang” – was about to enter the Durban Harbour amidst rumours that it was to deliver arms to Zimbabwe.  The media – both local and international – has investigated and published subsequent reports in which the following information has come to light:

34.1. The vessel is owned by the parastatal Chinese Ocean Shipping Company;

34.2. The vessel has been anchored at Durban Harbour’s outer anchorage from 10 April 2008;

34.3. The ship is carrying cases of weaponry and ammunition in six containers, and the delivery address is the Zimbabwe Defence Force, Causeway, Harare, and the point of origin on the cargo manifest is Beijing, China.  I will confirm these statements by reference to the shipping documents.

34.4. Government communications head, Themba Maseko, said at a media briefing on Thursday 17 April 2008 that “We are not in a position to act unilaterally and interfere in a trade deal between two countries. South Africa is not at all involved in the arrangement: it’s a matter between the two countries.  It would be possible, but very difficult for South Africa to start intervening and say that we will not allow the vessel through”. He added that “[a]ll that South African authorities can do is to make sure that all proper administrative processes” are followed.

35. The Arrival Notification in respect of the Vessel confirms the following in terms of the provisions of Regulation 9 of the Harbour Regulations and Regulation 5.4 of the Explosives Regulations:

35.1. The shipper of the arms is Poly Technologies Inc of New Poly Plaza 1 Chaoyangmen North Street, Beijing China PC;

35.2. The Vessel’s arrival notification is dated 10 April 2008 at 08:22;

35.3. The cargo in question consists of 3080 cases of arms contained in six containers with designated container numbers and seal numbers (“the consignment of arms”).  The Arrival Notification describes the contents as follows:

35.3.1. 7.62 x 54mm Ball (1000 cases containing 1 million rounds)

35.3.2. 7.62 x 39mm Ball (1331 cases containing 2 million rounds)

35.3.3. RPC7, 40mm Rockets (250 cases containing 1500 rounds)

35.3.4. 60 mm mortar bombs (227 cases containing 2703 rounds)

35.3.5. 31mm mortar bombs (176 cases containing 581 rounds)

35.3.6. 31mm mortar tubes (93 cases containing 31 items)

35.4. The consignee is Ministry of Defence, Zimbabwe, Private Bag 7713, Causeway, Harare, Zimbabwe;

36. A copy of the Arrival Notification is attached hereto marked RP2. That Notification is amplified from the information that appears from the Bill of Lading, the Packing List and the Commercial Invoice for this consignment, copies of which are annexed marked RP3.

37. It has been reported this morning in the Mail and Guardian of Friday 18 April 2008 that the Secretary of Defence, the Third Respondent, has under a delegation from the First Respondent granted to the Fifth Respondent, AB Logistics, a conveyance permit under the Regulations.  The permit has been granted for the limited purpose of allowing the Fifth Respondent to act as freight forwarder in respect of the consignment of arms for delivery to the consignee, the Ministry of Defence, Zimbabwe.  I attach hereto a copy of the relevant article marked RP4.

The Statutory and Regulatory Framework and South Africa’s Policy commitments regarding Arms Control

38. In this portion of my affidavit I provide a synopsis of the statutory and regulatory scheme which applies to the decision of the Third Respondent to grant a permit to the Fourth Respondent to convey the consignment of arms to the Ministry of Defence in Zimbabwe. I furthermore set out the relevant policy commitments that South Africa has made in relation to arms control.

39. The NCACC Act in section 2 provides for the establishment of the First Respondent:

“2. A committee to be known as the National Conventional Arms Control Committee is hereby established.”

40. The objects of the First Respondent are set out in section 3 and includes the aim to:

“implement Government policy regarding trade in conventional arms in order to establish, apply and ensure a legitimate, effective and transparent control process in and for the Republic, which-  (i) conforms to international law and the guiding principles and criteria (ii) is applicable to the control and regulation of trade in conventional arms …”. (emphasis added) 

41. “Trade” includes “conveyance” under the Act.

42. In order to give effect to the aforementioned object, the Committee is empowered to exercise control over conventional arms.  In this regard, section 13 provides that “[n]o person may trade in conventional arms unless that person is registered with the secretariat and in possession of a permit authorised by the Committee and issued by the secretariat”.

43. The First Respondent is entitled to delegate its authorising power.  Section 11(b) provides that “[t]he Committee may, subject to such conditions as it may determine, delegate or assign to any subcommittee, member of the secretariat or inspector of the Inspectorate any power or duty conferred or imposed upon the Committee by or under this Act.”  It appears that it was in terms of this section that the First Respondent delegated the power to the Third Respondent to issue a conveyance permit to the Fourth Respondent.  The Applicants’ legal advisers have tried to ascertain whether the Third Respondent falls within any of the categories of person to whom such a delegation may be given but in the time available have not been able to ascertain the position which is not readily available on the website of the Government and Government agencies.  The Applicants accordingly reserve their position in regard to the validity of the delegation.

44. Any person who wishes to obtain a permit contemplated in section 13 must apply to the First Respondent  (or its lawful delegate).  Section 14 provides that the Committee (or its lawful delegate) may authorise the issue of a permit subject to such conditions it may decide upon, or refuse to authorise the issue of a permit.

45. Importantly, the Act significantly constrains the discretion to grant authorisation.  Section 15 sets out “Guiding Principles and Criteria” and provides that when considering applications contemplated in section 14 the Committee “must” inter alia: 

assess each application on a case-by-case basis; 

avoid contributing to internal repression, including the systematic violation or suppression of human rights and fundamental freedoms; 

avoid transfers of conventional arms to governments that systematically violate or suppress human rights and fundamental freedoms; 

avoid transfers of conventional arms that are likely to contribute to the escalation of regional military conflicts, endanger peace by introducing destabilising military capabilities into a region or otherwise contribute to regional instability; 

adhere to international law, norms and practices and the international obligations and commitments of the Republic, including United Nations Security Council arms embargoes; 

take account of calls for reduced military expenditure in the interests of development and human security; 

avoid contributing to … crime; and

avoid the export of conventional arms that may be used for purposes other than the legitimate defence and security needs of the government of the country of import  (emphasis added).
46. Furthermore, the Act allows the Second Respondent to make Regulations.  It provides in section 27 that the Minister may make Regulations, with the concurrence of the Committee, regarding “(a) the procedure to be followed when applying for any permit in terms of this Act (b) the conditions under which a permit may be issued and the disclosure of information relating thereto”.

47. The Regulations drafted under the Act in turn provide for different permits.  The salient permit in issue in this application is a conveyance permit.  Regulation 3(6) provides as follows:

“A conveyance permit is required to enable the holder of an armaments development and manufacturing permit to convey conventional arms owned by a person resident in a foreign country through or over the territory of the Republic of South Africa.  Such an application must include a diplomatic note from the government of the country who owns the conventional arms that are to be conveyed through the Republic requesting authorisation for such conveyance” (emphasis added).

48. For ease of reference a copy of the Act and the Regulations will be made available to this Court at the hearing of the matter.

49. It is important to stress that under the Act the first object of the Committee is to “implement Government policy regarding trade in conventional arms”, and thereby to exercise control over the process to ensure that the Republic “conforms to international law and the guiding principles and criteria contained in section 15”. 

50. In this regard I am advised that Government’s policy is readily ascertainable in the form of its January 2004 Policy for the Control of Trade in Conventional Arms document.  A copy of the document is attached hereto marked RP5.  

51. The salient aspects of South Africa’s policy are as follows:

Para 1(b): South Africa is a responsible member of the international community and contributes towards bringing about international peace and security through maintaining integrity in the trade in conventional arms. The National Conventional Arms Control Committee is committed to a policy of responsibility and accountability in the regulation and control of the trade in conventional arms.”

Para 2(a): The South African Government adheres to the following international treaties, agreements, arrangements, norms and practices on conventional arms: … Wassenaar Arrangement. The Wassenaar Arrangement (WA) is a global multilateral arrangement of export controls for conventional weapons and sensitive dual-use goods and technologies. The WA contributes towards regional and international security and stability by promoting transparency and accountability in the transfer of conventional arms and military dual-use goods and technologies. Participating states ensure that transfers of conventional arms and military dual-use goods and technologies items contribute towards the goals of the Wassenaar Arrangement through their national regulatory policies.

52. I draw further attention to the Wassenaar Arrangement (“WA”) by highlighting the discussion thereof by the Department of Foreign Affairs on its official website.  A copy of the text of the website is attached hereto marked RP6.  The website records the following salient aspects of South Africa’s policy on arms control as manifested by its membership of the WA:

“The Participating States seek to ensure, through their national policies, that transfers of arms and dual-use goods and technologies do not contribute to the development or enhancement of military capabilities that undermine the goals of the Wassenaar Arrangement and are not diverted to support such capabilities.”

“The Wassenaar Arrangement is also designed to deal firmly with states whose behaviour is a cause for serious concern by preventing, through shared national policies of restraint, their acquisition of armaments and sensitive dual-use goods and technologies for military end-use.”

“Participating States are concerned with preventing destabilising accumulations of arms and sensitive dual-use goods and technologies and with preventing the acquisition of arms and sensitive dual-use goods and technologies for military end-use if the situation in a region or the behaviour of a state is, or becomes, a cause for serious concern to the Participating States.”

REVIEW OF THE IMPUGNED DECISION 

53. For the sake of convenience, and unless the context indicates otherwise, I will refer to the decision by the Third Respondent to grant a conveyance permit to the Fourth Respondent as “the impugned decision”. 

Irrational and Unreasonable Decision-Making

54. The power granted under the Act to authorise trade in conventional arms and to grant permits including a conveyance permit as described in regulation 3(6) is strictly curtailed by the guidelines and criteria in section 15 of the Act and by South Africa’s policy regarding arms control.  

55. I submit for the reasons that follow that the impugned decision of the Third Respondent is irrational and unreasonable.  

56. As the Human Rights and Security Reports make plain, it is beyond question that Zimbabwe is a nation that from at least 2000 has been in an escalating state of crisis.  There can be no debate that it is a government that is involved in the systematic violation or suppression of human rights – a situation that has been exacerbated by the events of the last month surrounding the victory by the Movement for Democratic Change in the presidential elections.    

57. Accordingly, the Third Respondent’s decision to grant the conveyance permit to the Fifth Respondent is in manifest disregard of the guiding principles and criteria set out in section 15 of the Act, and is inconsistent with the Government’s policy on arms control, more particularly its commitment to a policy of constraint and to ensuring the prevention of the acquisition of arms “if the situation in a region or the behaviour of a state is, or becomes, a cause for serious concern to the Participating States”.

58. Moreover, given the post-election reports that the Government of Zimbabwe is taking action to deploy force and use violence against individuals that are opposed to the ZANU PF, the Third Respondent’s decision has the effect of “contributing to internal repression, including the systematic violation or suppression of human rights and fundamental freedoms”.  The reports of violence and oppression directed specifically at supporters of the MDC and having the aim of suborning the outcome of the election process started to surface within a few days of the election (which took place on 29 March 2008) as the Zimbabwean Electoral Commission delayed the publication of the election results even though these had been available at polling stations throughout the country within a very short period.  To date the Commission has failed to produce the results of the presidential election which can hardly be complicated as it involved only four candidates (one of whom has insignificant support) and just under five million voters.  By contrast in previous elections the results have been published in a matter of a few days as is the case with elections in South Africa, a much bigger country with a far larger electorate.  The failure to announce the results in conjunction with the sequestration of the Zimbabwean Electoral Commission in a secret location known only to Mr Mugabe and his party, has led to rising tension in that country and a widespread belief that Mr Mugabe and ZANU PF are engaged in attempting to “steal” the election.  Throughout this period there have been increasing reports of violence across the country but particularly in rural areas.  As examples, I mention the following:

58.1. The United States Ambassador to Zimbabwe has publicly stated on international news bulletins that in the rural areas of Zimbabwe supporters of the MDC have been killed, assaulted and driven from their homes in order to prevent them from participating in any run-off presidential election and to intimidate other voters into supporting ZANU PF and its candidate, Mr Robert Mugabe.  

58.2. Today, on the News24 website there is a report from a journalist employed by Deutsche Presse-Agentur that he saw two army trucks containing between 30 and 40 soldiers ordering families out of their homes in the Glenview suburb of Harare and then assaulting all the men and boys with batons.  There is a heavy police and army presence throughout Zimbabwe.  

59. The Third Respondent’s decision is thus indicative of South Africa acting in opposition to its own declared policy of “responsibility and accountability in the regulation and control of the trade in conventional arms”. Such an approach is manifestly irrational and unreasonable.  I wish to stress that this application is not simply generated by media controversy over the Zimbabwean elections.  The situation in that country has been a source of grave concern for a number of years dating back to 2000 when in a general election a proposed constitutional amendment put forward by Mr Mugabe and ZANU PF was rejected.  Shortly thereafter Mr Mugabe and ZANU PF fomented the process of land invasions that has seen farm land being redistributed generally to his cronies and has caused the collapse of Zimbabwe’s previously thriving agriculture economy, that in turn has led to unemployment levels of 80 % and an official inflation rate of 165,000 %.  The 2002 election was widely seen to have been characterised by violence and intimidation.  There is no free press in Zimbabwe and the activities of foreign journalists are heavily restricted.  Both the police and the army are regarded as tools of the current regime and in a report dated October 2007 a delegation sent by the International Bar Association Human Rights Institute to Zimbabwe said that “the Zimbabwe Republic Police (ZRP) has abdicated its constitutional functions, responsibilities and obligations.  Police officers are responsible for some of the most serious human rights and rule of law violations in Zimbabwe today.  The ZRP has consistently shown disrespect for the law, lawyers and judicial officers to an extent that has seriously imperilled the administration of justice and the rule of law in Zimbabwe”.  It went on to say “instead of conducting itself as a national security force charged by the Constitution and statute with ensuring public order and security in the country, the ZRP has abandoned its consitutional mandate in favour of an approach to policing that is blatantly partisan.  The police repeatedly characterise government opponents, their critics and lawyers as ‘agents of the West’ or ‘enemies of the State’ and routinely violate the rights of these persons during policing operations”.  I annex hereto marked RP7 a copy of the entire report and will try and procure that the rapporteur to the delegation, Advocate Andrea Gabriel, confirms the correctness of its contents in an affidavit.  

60. The importance of this report in regard to the police is that the conduct that the delegation attributed to the Zimbabwean police is also characteristic of the Zimbabwean defence force, which is the intended recipient of the arms in respect of which this application is being brought.

61. By taking the decision that he has, the Third Respondent has acted outside the limits of section 15 of the Act which obliges him (the section uses the imperative “must”) to consider the various principles and criteria applicable to the grant of a permit for the trade in conventional arms.  He has simply disregarded Zimbabwe’s record of gross human rights violations and internal oppression which if they had been taken into account would inevitably have led to the refusal of a conveyance permit.

62. The Third Respondent’s decision is thus unlawful and falls to be reviewed and set aside on the basis that: 

62.1. by virtue of section 6(2)(e)(iii) of PAJA “irrelevant considerations were taken into account or relevant considerations were not considered”;

62.2. by virtue of section 6(2)(e)(vi) of PAJA the decision was taken “arbitrarily or capriciously”;

62.3. by virtue of 6(2)(e)(ii) of PAJA “the action was taken … for an ulterior purpose or motive”;
62.4. by virtue of section 6(2)(f)(ii) of PAJA the decision “is not rationally connected to (aa) the purpose for which it was taken; (bb) the purpose of the empowering provision; (cc) the information before the administrator; or (dd) the reasons given for it by the administrator”; 

62.5. by virtue of section 6(2)(h) of PAJA the decision “is so unreasonable that no reasonable person could have so exercised the power or performed the function”.

The impugned decision is ultra vires the Act and/or based on a material error of law
63. To the extent that the Respondents contend that the Third Respondent was entitled to exercise a discretion free from the constraints imposed by section 15 of the Act and South Africa’s policy commitments in the field of arms control, then I am advised that the Third Respondent’s decision is ultra vires the Act and/or vitiated by a material mistake of law. I respectfully submit that it is possible that the Third Respondent has indeed discounted these factors as the government spokesperson is reported as saying that “SA would have to allow the arms passage across the country if all the paperwork was in order”.  That suggests that the approach has been a formal and mechanical one rather than one involving a proper consideration of the issues set out in section 15 of the Act.   

64. I am advised that section 15 of the Act sets in place principles that a decision-maker “must” consider in order for the grant of a permit to be consistent with the purpose of the Act.  A mandatory condition or procedure has been laid down in the Act and without the condition or procedure being following the Act’s purpose is undermined.  

65. Furthermore, because the Act is intended to give effect to South Africa’s policy on arms control, it is accordingly impermissible for a decision-maker to grant a permit in circumstances which would undermine or be inconsistent with South Africa’s policy commitments. 

65.1. I am advised that the South African government is not at liberty to ignore its own policy statements. As Justice Ngcobo stated in Bato Star Fisheries (Pty) Ltd v The Minister of Environmental Affairs & Tourism & Others 2004 (7) BCLR 687 (CC):

“It is true that the Minister has a discretion in the granting of fishing rights under the Act. But how is the Minister to exercise that discretion? In particular, the question is does the Act read as a whole and in the context of our commitment to equality, indicate any policy which the Minister is to follow? If there is such a policy, then the Minister must exercise his discretion in accordance with such policy.  The Minister has a duty to give effect to that policy. Here, the main foundational policy of the Act is to redress the imbalance of the past. The Minister is bound to give effect to that policy in the exercise of the discretion.” (Emphasis added).

66. In the circumstances I submit that the Third Respondent’s decision is unlawful and must be set aside on the basis that:

66.1. the decision is not authorised by the empowering provision within the meaning of section 6(2)(a)(i) of PAJA, alternatively, the action itself “is not authorised by the empowering provision” in terms of section 6(2)(f)(i) of PAJA;
66.2. the Third Respondent did not comply with a mandatory condition or procedure prescribed in the Act within the meaning of section 6(2)(b) of PAJA; 
66.3. the Third Respondent’s decision was materially influenced by an error of law within the meaning of section 6(2)(d) of PAJA. 
INTERIM RELIEF TO BE SOUGHT AT THE HEARING OF THIS MATTER

67. The purpose of Part A is to seek interim relief in the form of an order suspending the operation of the permit and an interdict prohibiting the Sixth and Seventh Respondents from permitting the consignment of arms once it has been offloaded from the MV “An Yue Jiang” from being removed from the precincts of Durban harbour and an interdict prohibiting the Fifth Respondent from conveying in any way the consignment of arms to Zimbabwe through or over the territory of the Republic of South Africa.  

68. The interim relief is sought pending the determination of the relief sought in Part B of the Notice of Motion.  In Part B of the Notice of Motion the Applicants seek final relief in the form of an order reviewing and setting aside the decision of the Third Respondent.

69. I am advised that the grant of interim relief suspending the operation of the impugned decision falls within the scope of section 8(1)(e) of PAJA because the decision amounts to “administrative action”, alternatively it falls within the common-law or Constitutional powers under section 172(1)(b) of this Honourable Court.  I am further advised that the granting of a temporary interdict against the Fifth, Sixth and Seventh Respondents falls within the scope of section 8(1)(e) of PAJA alternatively this Court’s common law powers or Constitutional powers under section 172(1)(b) of the Constitution.   I submit moreover that the Applicants are entitled to interim relief suspending the operation of the impugned decision and interdictory relief for the reasons that follow.

70. The relief sought in Part A of the Notice of Motion constitutes interim relief.  The requirements for interim relief are:

70.1. a prima facie right;

70.2. a well grounded apprehension of irreparable harm if the interim relief is not granted and the ultimate relief is eventually granted;

70.3. the balance of convenience in favour of the granting of the interim relief, and;

70.4. the absence of any other satisfactory remedy.

71. All four requirements are clearly satisfied in respect of Part A.

A prima facie right

72. The decision impugned in this application is unlawful and invalid.  In the light of what is stated above, the Applicants have established a prima facie right to have the impugned decisions set aside and declared to be invalid in the public interest.  They are moreover entitled to the interdictory relief to ensure that the Fifth, Sixth and Seventh Respondents are not permitted to act on the unlawful decision of the Third Respondent.  

Balance of convenience

73. The Applicants are before Court out of a concern for South Africa’s commitment to its own policy on arms control and because of an apprehension that without this Court’s intervention the Fifth Respondent will be permitted to act in terms of a conveyance permit that was granted unlawfully by the Third Respondent under the Act.  Once the Fifth Respondent conveys the consignment of arms to Zimbabwe, the act of “contributing to internal repression, including the systemic violation or suppression of human rights and fundamental freedoms” will be completed.  It will furthermore be too late to “avoid [transfer] of conventional arms to [a government] that systematically violate[s] or suppress[es] human rights or fundamental freedoms”.  Put differently, the public will have suffered irreparable harm if interim relief is not granted and if the Applicants in due course succeed in obtaining final relief under Part B.  

74. In any event, I am advised that the Applicants have demonstrated that the conduct of the Third Respondent is unlawful under the Act.  There can be no justification under any circumstances for such unlawful and unconstitutional conduct.

75. South Africa’s international reputation, both generally and more specifically as a member of the Wassenaar Arrangement, will suffer irreparable prejudice if the relief in Part B is ultimately granted and that in Part A not granted.

76. The potential prejudice to the Respondents if the relief is granted in Part A with an ultimate refusal of the relief sought in Part B is non-existent.  

No other satisfactory remedy

77. Obviously the Applicants have no other satisfactory remedy at their disposal save to seek the relief set out in Part A of the Notice of Motion.

78. The rule of law, a foundational value of the Constitution, is violated on an ongoing and continuing basis by the implementation of the unlawful decision of the Third Respondent.  It is imperative that the implementation of decisions that may have been made unlawfully, and probably were, should be suspended until it is determined whether they were made lawfully.  This serves the rule of law and the principle of constitutional supremacy rather than to allow for the implementation of unlawful decisions to violate the public interest.  And it is just and equitable and consistent with the rule of law that the Fifth, Sixth and Seventh Respondents be interdicted from acting on the unlawful decision of the Third Respondent.

79. This matter is inherently urgent and the Applicants cannot be afforded substantial redress at a hearing in due course in respect of the relief sought in Part A of the Notice of Motion.  Accordingly the requirements of rule 6(12)(b) are met for the purposes of Part A.

PRAYER

80. For the reasons set out above, the Applicants pray for the relief set out in the Notice of Motion to which this affidavit is annexed.

DEPONENT

The Deponent has acknowledged that he knows and understands the contents of this affidavit/declaration, which was signed and sworn to/declared before me at DURBAN on this the 18th of April 2008, the regulations contained in Government Notice No R1258 of 21 July 1972 (as amended) having been complied with.

COMMISSIONER OF OATHS 









































































