IN THE HIGH COURT OF SOUTH AFRICA Reportable-

Durban & Coast Local Division Case No 4727/2002

In the matter between

RUTH NOKUTHULA MNGADI . Applicant

(on behalf of her minor children Khulekani & Silindile Khanyile)

and

BEACON SWEETS & CHOCOLATES

PROVIDENT FUND First Respondent
NBC HOLDINGS (PROPRlETARY) LIMITED Second Respondent
SIFISO PHILEMON KHANYILE Third Respondent

JUDGMENT < ApD o2

NICHOLSON J

The applicant is an unemployed mother of two minor children Khulekani, a

boy aged 17 years and a girl Silindile aged 15 years. The third respondent is



the father of the said children. In September 2000 the applicant obtained a
maintenance order against the third respondent in terms of section 16 read

with section 17 of the Maintenance Act 99 of 1998 (‘the Maintenance Act).

In terms of that order the third respondent consented to an order being made
against him in the Maintenance Court to pay with effect from 7 November
2000 R200 for each of the said children. In March 2001 the third respondent
defaulted on payment of this maintenance and, when the maintenance officer
enquired as to the reason of the default, was informed by his employer that he

had resigned from his job.

Once the third respondent resigned from his employment he sought to
withdraw benefits due to him in the first respondent, a provident fund
established in terms of section 4 of the Pension Funds Act 24 of 1956 (‘the

Pensions Act'), administered by the second respondent.

The applicant has filed an affidavit in support of an application in which she
alleges that the third respondent advised her that he resigned primarily to
avoid paying maintenance to his children. Although attomeys acting on behalf
of third respondent filed a notice of oppesition, no answering affidavits have
been filed on his behalf and there was no appearance, when the matter was
called in court, despite the fact that a notice of set down had been served on

him. The allegations in the founding papers are therefore not disputed.



As a result of the third respondent's.default in paying the maintenance
ordered by the court, 2 warrant of execution in an amount of R 1 386 was
issued in July 2001 and a corresponding amount was attached from the
withdrawal -benefit held by first respondent on his behalf, on or about 15
February 2002. A further amount for arrear maintenance of R 5 600 was
attached from the benefit on 5 December 2002, The total sum left in the fund

is R 55,002,82.

On 6 July 2001 the applicant's attomeys wrote a lefter to the first respondent
requesting, in effect, that third respondent’s future pension benefit be attached
to secure the payment of future maintenance by third respondent to his
children. In a letter of the same date the first respondent consented to
payment of the arrear maintenance but declined to set aside an amount for

future maintenance, as the Maintenance Act did not permit this.

The refusal of the Fund to set aside sufficient funds to provide for the support
and maintenance of the children was referred as g complaint to the Pension
Funds Adjudicator in terms of chap VA of the Pensions Act. The Adjudicator

dismissed the complaint.

The Adjudicator identified the issue as follows that “the question for
determination is whether the fund is entifled to deduct from the third
respondent’s withdrawal benefit to secure payment of future mainfenance

payments to the minor children.”



___ The Adjudicator considered section 37A(1) of the Pension Funds Act, which

reads as follows

‘(1) Save to the extent permitted by this Act, the Income Tax Act, 1962
(Act No. 58 of 1962), and the Maintenance Act, 1898, no bensfit
provided for in the rules of a registered fund (including an annuity
purchased or to be purchased by the said fund from an insurer for a
member), or right to such benefit, or right in respect of contributions
made by or on behalf of a member, shall, notwithstanding anything to
the contrary contained in the rules of such a fund, be capable of being
reduced, transferred or otherwise ceded, or of being pledged or
hypothecated, or be liable to be attached or subjected to any form of
execution under a judgment or order of a court of law, or to the extant of
not more than three thousand rand per annum, be capable of being
taken into account In a determination of a judgment debtor's financial
position in terms of section 65 of the Magistrates’ Courts Act, 1944 (Act
No. 32 of 1944), and in the event of the member or beneficiary
concemed attempting to transfer or otherwise cede, or to pledge or
hypothecats, such benefit or right, the fund concerned may withhold or
suspend payment thereof: Provided that the fund may pay any such
benefit or any benefit in pursuance of such contributions, or part thereof,
to any one or more of the dependants of the member or beneficiary or to
a guardian or trustee for the benefit of such dependant or dependants
during such period as it may determine.’

Section 26(4) of the Maintenance Act provides that

'"Notwithstanding anything to the confrary contained in any law, any
pension, annuity, gratuity or compassionate allowance or other similar
benefit shall be ligble to be attached or subjected to execution under any
warrant of execution or any order issued or made under this Chapter in
order to satisfy @ maintenance order.’
This sub-section ¢an be divided into two sections. The first excludes anything
to the contrary contained in any law. In order to determine what is to the
contrary one has to determine the precise ambit of the sub-section. The sub-

section in the second instance is widely stated to include any pension,

annuity, gratuity or compassionate allowance or other similar benefit. Such a



benefit is not immune_from the jurisdiction of the Maintenance Act save in.
carefully circumscribed circumstances; némely, when it is firstly, liable to be
attached or subjected to execution under any warrant of execution or secbndly
any order issued or made under that Chapter, in order to satisfy a

maintenance order.

In both instances the sub-section refers to a ‘maintenance order' which is
defined to mean ‘any order for the payment, including the periodical payment,
of sums of money towards the maintenance of any person issued by any court
in the Republic, and includes, except for the purposes of section 31, any
sentence suspended on_condition that the convicted person make payments
of sums of money towards the maintenance of any other parson’. ‘Court in the

Republic’ is also defined and includes a High Court,

The maintenance order in this application is one made under sections 17 and
18 of the Maintenance Act. Section 26(4) provides that pensions and benefits
are hot immune to attachment and execution ‘made under this Chapter’, which

is chapter five of the Act.

Chapter five is headed civil execution and section 26 deals with enforcement

of maintenance or other orders. It reads as follows

‘(1) Whenever any person—

(a) = against whom any maintenance order has been made under this
Act has failed to make any particular payment in accordance with that
maintenance order; or

(b)  against whom any order for the payment of a specified sum of
money has been made under section 18 (1) (a) (ii), 20 or 21 (4) has failed to
make such a payment, such order shall be enforceable in respect of any



amount which that person has so failed to pay, together with any interest

thereon—

(i) by execution against property as contemplated in section 27;

(i) by the attachment of emoluments as contemplated in section 28;
or

(i) by the attachment of any debt as centemplated in section 30,

(2) (a) If any maintenance order made under this Act or any order made
under section 16 (1) (a) (ii), 20 or 21 (4) has remained unsatisfied for a period
of ten days from the day on which the relevant amount became payable or
any such order was made, as the case may be, the person in whose favour
any such order was made may apply to the maintenance coyrt where that
person is resident— _ ‘

) for the autharisation of the issue of a warrant of execution
referred to in section 27 (1);

(i)  for an order for the attachment of emoluments referred to in
section 28 (1); or

(iif)  for an order for the attachment of any debt referred to in section
30 (1).

(b) The application shall be made in the prescribed manner and shail be
accompanied by— :

(i) a copy of the maintenance or other order in question; and

()  a statement under oath or affirmation setting forth the amount
which the person against whom such order was made has failed to pay.

(3) A maintenance court shall not authorise the issue of a warrant of
exaeution or make any order for the attachment of emoluments or any debt in
order to satisfy a maintenance order—

(@) if the payment of maintenance in accordance with that
maintenance order has besn suspended by an appeal against the order under
section 25: or

(b) if that maintenance court has made an order referred to in
section 16 (2).

(4) Notwithstanding anything to the contrary contained in any law, any
pension, annuity, gratuity or compassionate allowance or other similar
benefit shall be liable to be attached or subjected ta execution under
any warrant of execution or any order issued or made under this
Chapter in order to satisfy a maintenance order.’

It is clear from the above section, including sub-section (4) that arrear
maintenance is referred to and not amounts which will become applicable in
the future. It is clear from the case of S v Botha 2001 (2) SACR 281 (E) per
Jansen J and Liebenberg J that where an order had been made for the
payment of maintenance in terms of 5 29 of Maintenance Act there is no bar

to making a continuing order for payment from accused’s pension fund, the




Government Employees Pension Fund. In that matter the accused-had besn
convictad of failing to pay maintenance in contravention of s 31(1) of the
Maintenance Act and the court ordered that the accused's former employer
(the SA Police Service), the accused having retirad on pension, make

periodical payments from money payable to the accused.

The clerk of the court, in that matter, addressed a copy of the magistrate's
sentence and the order to the Department of Finance, Pretoria, 'in terms of s
29 of the Maintenance Act'. An official of the Department of Finance
responded by stating that the Government Employees Pension Fund was not
an employer and could not be ordered to make payments and that in any
event such payments were prohibited by s 21(1) of the Government
Employees Pension Law 1996 (Prac 21 of 1996) which precluded cession and

attachment of pension benefits.

The full bench held that the clerk of the court had erred in creating the
impression that the order had been made in terms of s 28 of the Maintenance
Act the order having in fact been made in terms of 5 16(2). The court held
further that the words 'who is obliged under any contract' in s 16(2) of the Act
included a case where one party to a contract had mandated or contracted a
third party (the Government Employees Pension Fund) te fulfil its contractual

obligation.

Clearly the full bench was dealing with the ocngoing deduction of maintenance

payments from a monthly pension payout. That case is clearly distinguishable



and the question in this case-is whether the court can order that the lump sum
benefit be held by the fund to secure the future payments of the maintenance
abligations by the third respondent. A perusal of the remaining sections in
chapter five doss not persuade me that it refers to prospective claims in the

future.

The Adjudicator asked whether s 26(4) of the Maintenance Act permits an
attachment of a withdrawal benefit and answered that question by stating that
“section 26(4) of the Maintenance Act does not permit the fund ta attach the
third respondents withdrawal benefif to secure payment of future

maintenance in respect of the minor children.”

Being aggrieved by the dismissal, applicant sought relief in this Court by virtue
of s 30P of the Pansions Act. Mr Purshotam, who appeared for the applicant,
submitted that the entire determination was premised an whether the benefit
in question is capable of being attached or subject to execution and that that
was not the issue. He submitted the real issue was whether a provident fund
may set aside funds making proper provision for the fufure maintenance

obligations of its membér.

An analysis of section 37A(1), which has been set out earlier in this judgment,

can be conveniently divided into its constituent parts as follows -

1. The savings preamble that preserves the position in the Pension Funds

Act itself, the Income Tax Act, 1962 (Act No. 58 of 1862), and the
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Maintenancs Act, 1998, and expressly makes the rest of the sub-

section subject to those Acts.

The prohibition provides that no benefit in the extended sense provided
shall be capable of being reduced, transferred or otherwise ceded, or of

being pledged or hypothecated, or be liable to be attached or subjected

to any form of execution under a judgment or order of a court of law.

(Even the rules of the Fund cannot provide for such and in addition the

Fund is empowered to withhold or suspend payment thereof).

The proviso protecting dependants entitles the fund to pay any such
bensfit or any benefit in pursuance of such contributions, or part
thereof, to any one or more of the dependants of the member or
beneficiary or to a guardian or trustee for the benefit of such dependant

or dependants during such period as it may determine.

The last mentioned proviso is a general empowering one, which enables the

fund to pay to dependants, without specifying those arising out of

maintenance orders made in the Maintenance Courts. The provisions of

chapter five refer specifically to the enfercement of maintenance orders.

The maxim generalia spécia[ibus non derogant has been applied in countiess

cases and provides that where there are general words in a later Act capable

of reasonable and sensible application without extending them to subjects

specially dealt with by earfier legislation, a court is not entitled to hold that

P.1@



earlier and special legislation has been indirectly repealed, altered or
derogated from merely by force of such general words, without any indication
of a particular intention to do so. See Seward v The Vera Cruz (1884) 10 App
Cas 59 at 88, Gentiruco AG v Firestone SA (Pty) Lid 1972 (1) SA 589 (A) at

603C - E.

The force of that maxim is greatly enhanced when one congiders that t_ha
special provisions relate to a later Act i.e. the Maintenance Act and these
must take precedence over the earlier general provisions of the Pension
| Funds Act. | do not believe that the Adjudicator can be fauited for holding that
the provisions of sub-section 26(4) do not permit & Fund to hold moneys for

future maintenance. That is, however, not the end of the matter.

it is clear that the present applicant lays no claim to the whole pension or
annuity but has a right to future maintenance for her children from the third
respondent. It is true that by failing to pay the maintenance by rasigning from
his work the third respondent commits a criminal offence in terms of the

Maintenance Act.

Section 31 says as much.

'Offences relating to maintenance orders.—(1) Subject to the provisions of
subsection (2), any person who fails to make any particular payment in
accordance with a maintenance order shall be guilty of an offence and liable
on conviction to a fine or to imprisonment for a period not exceeding one year
or to such imprisonment without the option of a fine.

(2) If the defence is raised in any prosecution for an offence under this
section that any failure to pay maintenance in accordance with a
maintenance arder was due to lack of means on the part of the person
charged, he or she shall not merely on the grounds of such dsfence be

10



entitied to an acquittal if it is proved that the fallure was due to his or
her unwillingness to work or misconduct’

Section 40 providss for the recovery of arrear maintenance as such and even

refers to bensfits such as those held by first respandent.

‘(1) A court with civil jurisdiction convicting any persen of an offence under
section 31 (1) may, on the application of the public prosecutor and in
addition to or in lieu of any panaity which the court may impose in respect
of that offence, grant an order for the recovery from the convicted pearson
of any amount he or she has failed to pay in accordance with the
maintenance order, together with any interest thereon, whereupon the
order so granted shall have the effect of a civil judgment of the court and
shall, subject to subsection (2), be executed in the prescribed manner.

(2) A court granting an order against a convicted person may-—
(@) in a summary manner enquire into the circumstances mentioned
in subsection (3); and
(b) if the court so decides, authorise the issue of a warmrant of
execution against the movable or immovable property of the
convicted psrson in order to satisfy such order.

(3) At the enquiry, the court shall take inta consideration—

(a) the existing and prospective means of the convicted person;

(b)  the financial needs and obligations of, or in respect of, the
person maintained by the convicted person;

(c) the conduct of the convicted person in so far as it may be
relevant conceming his or her failure to pay in accordance with the
maintenance order; and

(c) the other circumstances which should, in the opinion of the

court, be taken into consideration.

(4) Notwithstanding anything to the contrary contained in any law, any
pension, annuity, gratuity or compassionate allowance or other similar
benefit shall be liable to be attached or subjected to execution under
an order granted under this saction.’

The provisions of chapter five deal with arrear maintenance and mechanisms
for recovering moneys due. They do not deal with securing future

maintenance. It might be argued that the Maintenance Act deals exclusively

with how maintenance is to be dealt with by the courts be it arrear or future

11



_and the rule of construction of written instruments, expressio unius est
exclusio alterius, might suggest that no other avenue is open apart from the
remadies found within the four cormers of that statute. That canon of
construction should, however, be applied with caution (South African Estates
and Finance Corporation Ltd v Commissioner for Inland Revenue 1927 AD
230 at 236; South African Roads Board v Johannesburg City Council 1991 (4)

SA 1 (A) at 16G).

Must an applicant follow the route of prosecution and if necessary ensure that
third respondent is incarcerated for his failure to pay maintenance? The
general rule is that if it be clear from the language of a statute that the
Legislature, in creating an obligation, has confined the party complaining of its
non-performance, or suffering from its breach, to a particular remedy, such
party is restricted thereto and has no further legal remedy; otherwise the

remedy provided by the statute will be cumulative.

The courts ﬁave however, stated that it in reality depends in each case upon
the true meaning of the particular statute whether the party is confined to the
new remedy created thereby, or whether such new remedy is to be taken as
merely additional to the common law remedies. In other words the guiding
principle remains what is the intention of the Legislature in the particular
case? See Da Silva and another v Coutinha 1871 (3) SA 123 (A) at 150 —1,
Doe & Rochester v Bridges, 1 B. & Ald. 859. Madrassa Anjuman Islamia v

Johannesburg Municipality 1917 AD 718.

12



The Maintéhénce Act created some new rights it is true. “The Tight to
prosecute a& person, who fails to pay maintenance, in breach of an order, is
one such new right. But the obligation to pay maintsnance to children in nesd
thereof dates from time immemerial and the Maintenance Act creates @ cheap
and hopefully effective means of obtaining relief from those unable to afford
the costs of a High Court application or action. In addition the Maintenance
Court can easily deal with arrear maintenance as no complicated legal issues

arise.

[ do not believe that in enacting the Maintenance Act the legislature was
restricting the applicant to the remedies contained therein. The Maintenance
Act is still a partial codification of the father and mother's obligations to
maintain their children. The residual rights of the parties remain within the
jurisdiction of the High Court. The Maintenance Act provides in s 2(2) that its
provisions must not be interpreted so as to derogate from the law relating to
the liability of persons to maintain other parsons. That law is the common jaw

relating to the duty to support

in addition the right to have the recalcitrant parent prosecuted and
incarcerated, might well be the remedy where the person liable for
maintenance has no assets but must a court adapt a non possumus attitude

where a fund is available at hand to support the children? | think not.

The courts have in the past come to the assistance of a woman, married in

community of property, who sought to impugn as against her husband, and as
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against arr;tﬁifd pérty, a disposition by her husband to such third party of an
asset in the joint estate, on the ground that the disposition was made in fraud
of her rights in tﬁa joint estate. Such a wife must show at least that viewed
subjectively, the circumstances render it probable that her husband had her
rights in mind when he entsred into the impugned transaction and that he
appreciated that it would prejudice those rights; and that viewed objectively,
the transaction was in all the circumstances an unreasonable cone for the

husband to enter into. See inter alia Laws v Laws and others 1972 (1) SA 321

(W).

No third party is involved in casu but it is clearly a most probable inference
that the third respondent will take the payout and either secrete it away, spent
it on himself or otherwise dissipate it. From what is uncontested in this case it
is clear he will not nurture it carefully and preserve it to perform his

maintenance obligations.

The law has never shrunk from interdicting a debtor from dissipating funds to
thwart the rights of creditors. Such cases are decided because the plaintiff
should not have an injustice done to him by reason of leaving his debtor
possessed of funds sufficient to satisfy the claim, when circumstances show
that such debtor is wasting or getting rid of such funds to defeat his creditors,
or is likely to do so. In general an applicant needs to show a particular state of
mind on the part of the respondent, i.e. that he is getting rid of the funds, oris
likely to do so, with the intention of defeating the claims of creditors, except

possibly in exceptional cases.
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