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IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA

Hugh Glenister v The President of the Republic of South Africa, The Minister of Safety and Security, The Minister for Justice and Constitutional Development, The National Director of Public Prosecutions, The Head of the Directorate of Special Operations, The Speaker of the National Assembly, The Chairperson of the National Council of Provinces, The African Christian Democratic Party, The Democratic Alliance, The Independent Democrats, The United Democratic Movement, The Inkatha Freedom Party (The Centre for Constitutional Rights as Amicus Curiae)

Hearing Date:  20 August 2008

CCT 41/08

MEDIA SUMMARY

The following explanatory note is provided to assist the media in reporting this case and is not binding on the Constitutional Court or any member of the Court. 

On 20 August 2008 the Constitutional Court will hear an urgent application by Mr Hugh Glenister for leave to appeal against a decision of the Pretoria High Court, handed down by Van der Merwe J on 27 May 2008.  The application concerns the decision of Cabinet to initiate legislation disestablishing the Directorate of Special Operations (DSO), commonly known as the Scorpions.

The High Court removed the matter from the roll because it held it lacked jurisdiction. The applicant appealed to this Court against that decision, and alternatively sought direct access to have the matter heard in this Court. On 15 July 2008, the Chief Justice issued directions setting the application for leave to appeal down for hearing on the following basis:

“The only issue that will be considered is whether, in the light of the doctrine of the separation of powers, it is appropriate for this Court, in all the circumstances, to make any order setting aside the decision of the National Executive that is challenged in this case.”

The only issue that requires determination is whether the circumstances of this case permit this Court to make a decision on the constitutionality of the decision taken by Cabinet at this stage in the legislative process.

Mr Glenister submits that the circumstances of this case are exceptional enough to warrant judicial intervention at this stage. He contends that the decision to initiate the legislation has caused mass resignations in the DSO and will therefore bring about its effective destruction even before the conclusion of the legislative process. Mr Glenister submits that this decision is irrational and violates his rights and those of the public. He therefore submits that this Court must intervene at this stage to prevent the irreparable harm he alleges will follow from the decision.

The Minister of Safety and Security and the Minister for Justice and Constitutional Development oppose the application. They contend that the courts should only intervene in the exercise of the National Executive’s power to initiate legislation where the protection intended to be afforded by the Constitution cannot be provided by the courts unless they intervene at an early stage. The consequences of the offending conduct must be immediate and irreversible and threaten to give rise to substantial damage or prejudice. If such an exceptional case should arise the need to give full effect to the Constitution may require the courts to intervene, but this, they argue, is not such a case.

In the High Court a number of political parties were admitted as amici curiae (friends of the court). All were cited as respondents in this Court. One of them, the United Democratic Movement (UDM), has filed written submissions in support of the contention that this Court should intervene in this case. The other political parties have indicated that they will abide by the decision of this Court. 

The Centre for Constitutional Rights has been admitted as an amicus curiae before this Court, and submits that the doctrine of separation of powers does not preclude this Court from intervening in the circumstances.
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