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BEFORE THE FINAL APPEAL COMMITTEE

THE ADVERTISING STANDARDS AUTHORITY OF SOUTH AFRICA

In the matter between:

	AFRICA CHRISTIAN ACTION
	Appellant

	and
	

	MARIE STOPES SOUTH AFRICA
	Respondent


RESPONDENT'S HEADS OF ARGUMENT


A.
INTRODUCTION 

1. This is an appeal hearing, before the Final Appeal Committee of the ASA wherein the Committee has been requested to consider certain advertisements placed by Marie Stopes South Africa, wherein the organisation advertises "safe" and "pain-free" abortions.

B.
THE MARIE STOPES ADVERTISEMENTS
2. Although the Marie Stopes advertisements fall within the definition of "advertisement" insofar as it promotes the service and accessibility of terminations of pregnancy - it is not only about the promotion of a particular product / service.  The advertisements are also in the nature of public service announcements since the main object is not only of commercial gain but also plays an important role in raising awareness around the legalisation, safety and accessibility of abortions.

See: ASA Code of Advertising Practice Procedural Guide, Clause 4.4
3. In considering the allegations and the manner in which the Appeal Committee should approach the issue, it is submitted that the Committee is required to interpret the relevant provisions of the Code and then determine whether there has been a contravention of the provisions.

4. Central to the evaluation of any advertisement in terms of the Code is the criterion, which provides that the primary test to be applied is the "probable impact of the advertisement as a whole" bearing in mind the surrounding circumstances.

See: ASA Code of Advertising Practice, Procedural Guide, Section 1: Clause 3.2
5. In making this assessment the yardstick must be that of a reasonable person.  The law does not take into account those on the extremities of the spectrum.  There is ample support for this proposition:

a. In construing the Publications Act 42 of 1974, it has been held that the "likely viewer" will be deemed to be the "fictional reasonable person."

See: Human Rousseau Uitgewers (Edms) Bpk v Snyman NO 1978 (3) SA 836 (T) at 846H; 

Also see: South African Connexion CC t/a Reel Communications v Chairman Publications Appeal Board 1996 (4) SA 108 (T) at 112I-113B
b. The yardstick is that of the "fictitious, normal, balanced, right-thinking and reasonable person who is neither hyper-critical nor over-sensitive."
See: Suid-Afrikaanse Uitsaaikorporasie v O' Malley 1977 (3) SA 394 (A) at 408D-E; 

Also see: Coulson v Rapport Uitgewers (Edms) Bpk 1979 (3) SA 286 (A) at 294H-295A
c. The reasonable person has been postulated as "a person who gives a reasonable meaning to the words used within the context of the document as whole and excludes a person who is prepared to give a meaning to those words which cannot reasonably be attributed thereto."

See: Demmers v Wylie & Others 1980 (1) SA 835 (A) at 842H

d. Insofar as misleading advertising is concerned it is the ASA responsibility to protect the consumer, however, as pointed out by Iain Ramsay:

"…[t]his principle loses its validity, however, if it is applied uncritically or pushed to an absurd extreme.  An advertiser cannot be charged with liability in respect of every conceivable misconception, however outlandish, to which his representations might be subject among the foolish or feeble-minded…Perhaps a few misguided souls would believe, for example, that all Danish pastry is made in Denmark.  Is it therefore an actual deception to advertise Danish pastry when it is made in this country? Of course not."

See: Ramsay Iain: Advertising, Culture and the Law: Beyond Lies, Ignorance and Manipulation (1996) at page 13, footnote 6 

6. Two consequences flow from this approach:

a. The reasonable person is one who gives reasonable meaning to an advertisement in question and excludes a person who is prepared to give an interpretation which cannot reasonably be attributed thereto;

b. The assessment of the impact upon a reasonable person is objectively assessed.  It excludes personal predilection and taste.

7. The ASA Appeals Committee should therefore guard against pandering to the hypersensitive by adopting a purely literal interpretation of the advertisement.  

8. Furthermore, where an advertisement promotes a matter of social concern rather than a commercial product or service the ASA needs to consider public sensitivity, social concern and public opinion in interpreting such an advertisement.  It is submitted that this standard of considering the "public opinion" and "social concern" should similarly be construed in the light of reasonableness and should never be devoid of context.   In particular, if public opinion is against the provision of safe and legal abortions, and the advertisement is there to give effect to constitutional rights and legislation enacted to give effect to such rights, public opinion cannot be determinative.  
See: ASA Code of Advertising Practice, Procedural Guide, Section 1: Clause 3.4
9. In determining whether an advertisement is in breach of the Code it is not the quantity of complaints that is determinative but the validity of the complaints.

See: ASA Code of Advertising Practice, Procedural Guide, Section 1: Clause 3.8
C.
THE ALLEGATIONS AS AGAINST MARIE STOPES

10. It is submitted by the Appellants that the advertisement falls foul of the ASA Procedural Guide, Section 2, Clause 1.2.  This section provides that advertising should contain nothing that is likely to cause serious or wide-spread or sectoral offence.  Importantly, it provides that the fact that some members of the public find an advertisement offensive is "not in itself sufficient grounds for upholding an objection."  In considering a breach of this provision the ASA shall consider inter alia, 

a. the context;

b. medium;

c. likely audience;

d. the nature of the product or service;

e. prevailing standards;

f. degree of social concern; and

g. public interest

11. It is also alleged that the Marie Stopes advertisement contravenes Section 2, Clause 4.2.1, which provides that advertisements should not contain statements, which are "likely to mislead the consumer."  

12. The Appellants submit that the Marie Stopes advertisements breach these two provisions.  Bearing in mind the authorities referred to above and the wording of the Procedural Guide it is submitted that the advertisement must be considered within a broader social and legal context, and for the reasons set out herein the advertisement does not breach either of these two provisions.  
D.
SAFE AND PAIN-FREE v UNSAFE ABORTION: APPLYING THE REASONABLE PERSON STANDARD

13. The right to reproductive autonomy needs to be contextualised in terms of the importance attached to access to information regarding the distinction between unsafe and safe abortions.  This distinction is one recognised internationally and within South Africa in the Choice on Termination of Pregnancy Act, Act 92 of 1996, (hereinafter the "Choice Act").  

14. According to the World Health Organization (WHO), unsafe abortion is "a procedure for terminating an unwanted pregnancy either by persons lacking the necessary skills or in an environment lacking the minimal medical standards or both."
See: World Health Organization: "Safe Abortion: Technical and Policy Guidance for Health Systems" (2003) at page 12

15. The 1994 Programme of Action Adopted at the International Conference on Population and Development in Cairo sets out the international principles to guide programmes of action in respective countries.  It set out at paragraph 8.25 that 

"All governments…are urged to strengthen their commitment to women's health, to deal with the impact of unsafe abortion as a major public health concern… In circumstances in which abortion is not against the law, such abortion should be safe."  In the footnote to the words unsafe abortion the WHO definition referred to above is then adopted by the Conference.

See: World Health Organization: "Safe Abortion: Technical and Policy Guidance for Health Systems" (2003) at page 100 Annex 2
16. The WHO also states that "procedures and techniques for early induced abortion are simple and safe.  When performed by trained health care providers with proper equipment, correct technique and sanitary standards, abortion is one of the safest medical procedures."  

See: World Health Organization: "Safe Abortion: Technical and Policy Guidance for Health Systems" (2003) at page 14 (my emphasis)

17. The Alan Guttmacher Institute in its research sets out that "the safest abortions are those performed by well-trained practitioners using medical or surgical methods.  These practitioners work in hygienic conditions in a setting in which the procedure is legal and the appropriate legal protections are enforced."  

See: The Alan Guttmacher Institute: Sharing Responsibility: Women, Society & Abortion Worldwide, 1999 at page 32

18. It is not without significance that globally there is a medically accepted distinction between safe and unsafe abortions.  The Choice Act, also uses the words safe and legal throughout the Act evidencing the aforegoing distinction.  "Safe" has in these contexts been used in contradistinction to the words "unsafe" and refers to the lack of proper medical procedures or minimum health and sanitary standards.  This is also the intention of the Marie Stopes advertisement.

19. The WHO also sets out that where certification of abortion providers is required its sole purpose should be to ensure that providers meet essential criteria for the safe provision of care.  Facility licensing is thus there to "ensure client safety and comprehensiveness of care."  Furthermore, it is recommended that making abortion safe and accessible to the full extent of the law requires training of health personnel to ensure that they are conversant with national laws as well as technical procedures, ensuring equipment and supplies and the existence of protocols, regulations and policies that promote access to safe abortions.  This is exactly what the South African legislature has purported to do by requiring that facilities be "designated" in order to perform abortions.  

See: World Health Organization: "Safe Abortion: Technical and Policy Guidance for Health Systems" (2003) at page 16 and 73

Also see: Respondents Notice of Opposition, Bundle page 255, para 8.5.
20. The Regulations to the Choice Act specify the strict requirements in order to become a designated facility where the emphasis on safety and the standard as required by the WHO is readily apparent.  The Regulations provide in this regard that:

“Any public or private health facility must meet the following requirements in order to be designated in terms of section 3 of the Act as a facility where the surgical termination of pregnancies may take place:

a. access to medical and nursing staff;

b. access to an operating theatre;

c. appropriate surgical equipment;

d. drugs for intravenous and intramuscular injection;

e. emergency resuscitation equipment and access to emergency referral center or facility;

f. access to appropriate transport should the need arise for emergency transfer;

g. facilities and equipment for clinical observation and access to in-patient facilities;

h. appropriate infection control measures;

i. access to safe waste disposal infrastructure; and

j. telephonic means of communication."
See: Government Gazette, Regulation Gazetter No. 7380. Vol. 444 Pretoria 10 June 2002 No. 23486

21. Furthermore, the Choice Act provides that only a medical practitioner or a midwife, who has undergone the prescribed training, may perform abortions till 12 weeks gestation and only a medical practitioner may perform abortions from 13 weeks gestation.  In order to obtain designation from the Minister of Health, Marie Stopes had to comply with these criteria.  

22. Insofar as the Appellants critique the Manual Vacuum Aspiration method, it is submitted that this is unfounded.  The WHO is instructive in this regard as its policy sets out that:

"[S]witching from D&C to vacuum aspiration is not only safer for the woman but has also shown to reduce health system costs substantially…Vacuum aspiration usually requires less medication for pain than D&C because it is less painful and women can leave the health care facility sooner…  

"The introduction of vacuum aspiration can help health systems increase the availability of and accessibility to abortion since its ease of use makes it appropriate for facilities at the primary care level.  In addition the costs are relatively low…Vacuum aspiration has proven highly acceptable to providers in different settings… "

"The rate of medical complications with vacuum aspiration (about 1 in 200 procedures is half of that for surgical curettage (almost 1 in 100)."

See: World Health Organization: "Safe Abortion: Technical and Policy Guidance for Health Systems" (2003) at page 62 and 77 including authorities cited there

Also see: The Alan Guttmacher Institute: Sharing Responsibility: Women, Society & Abortion Worldwide, 1999 at page 33

23. Insofar as the critique of the use of Misoprostol (wherein the Appellants rely on a speculative Pretoria News article) the clear international medical standard has been established and adopted by the South African government.  The WHO has held as follows in this regard:

"Medical methods of abortion have been proved to be safe and effective.  The most widely used regimes rely on the antiprogestogen, mifepristone…treatment regimens entail an initial dose of mifepristone followed by the administration of a synthetic prostaglandin…"

"Mifepristone with misoprostol or gemeprost has proved to be highly effective, safe and acceptable for early first trimester abortions.  Efficacy rates up to 98% are reported…"

"Misoprostol…which has already been shown to be effective, is considerably cheaper than gemeprost…"

[my emphasis]

See: World Health Organization: "Safe Abortion: Technical and Policy Guidance for Health Systems" (2003) at page 35, 36, 37 including authorities cited there.
24. The South African Medical Research Council in its research has similarly concluded that:

"Misoprostol is an important drug in the management of women requesting first trimester termination of pregnancy.  Its use enhances the ease, and, therefore safety of the procedure and reduces the cost…"

"Misoprostol is a very useful and safe drug if used properly, however, like most drugs it is dangerous if abused."

See: Extract from the written submission by Dr Rachel Jewkes, Director: Women's Health Research Unit, Medical Research Council entitled MRC: Use and Misuse of Misoprostol, found in: Report on the Public Hearings on the Implementation of the Choice On Termination of Pregnancy Act 1996 (JUNE 2000) at page 101 and 103. (accessible on line at http://www.hst.org.za/rra/top/)

25. According to this international and national standard of assessing safety the abortions being performed at Marie Stopes Clinics across the country can never be deemed unsafe.

26. Whilst the average South African person may not be aware of the legal and medical phraseology used internationally it is submitted that in any event applying the reasonable person standard (as opposed to the standard of the hyper-sensitive individual) would mean that a reasonable person would interpret the advertisement within the context of safety in any medical procedure.  A reasonable person will recognise that there are no 100% guarantees against complications in procedures but where a medically trained person performs a surgical procedure in accordance with acceptable medical standards in a sterile environment it will be deemed safe, notwithstanding that in isolated incidents complications may arise.

27. The fact that Marie Stopes extensively canvasses possible complications, which may arise during the pre-counselling stage, is also significant.  This means that in the unlikely event that someone is "misled" by the word “safe”, such misconception would be alleviated and the patient would at the pre-counselling stage become aware of possible side effects of a termination of pregnancy.

See: Bundle page 102-103

28. The fact that a procedure carries some 1%-5% risk is not decisive of whether or not the procedure is safe or unsafe, particularly in the context of unsafe, back-street abortions.  Based on the Appellant's own literature the risk of complications is not great.  The Appellant's "List of Major Sequelae Document" quotes risk factors, which in most instances fall below 5% and in some instances are only 1-3% risky.  The article also clearly alludes to these risks being "possible" and not as definitively occurring.

See: Bundle page 167-173

29. The fact that in isolated incidents a death has occurred or a complication has arisen is not and can never be construed as rendering the procedure medically unsafe.  Moreover, the fact that the hyper-sensitive who have undergone an abortion regret having done so cannot be construed as rendering the procedure in itself unsafe.

E.
“PAIN-FREE”

30. Insofar as the words "pain-free" are concerned it is submitted that pain is something subjective and medically it is recognised that pain may vary from mild to severe and chronic in terms of which simple analgesia may be prescribed for mild pain and narcotic drugs, such as morphine, for severe or chronic pain.  Some patients subjectively experience more pain than others following a medical procedure.  Some patients experience no pain.  However, medically it is accepted that where one is placed under "conscious sedation" one does not feel any pain during the procedure itself.

See: Bundle page 198-199

31. Conscious sedation has been described as "technique to reduce pain and anxiety associated with termination of pregnancy.  [It is] generally safer than a general anaesthectic."

See: Conscious Sedation in Termination of Pregnancy - Report of the Department of Health Expert Group in the UK, September 2002.

32. Whilst there may be mild discomfort after the procedure - this is not of the nature whereby one needs narcotic drugs or hospitalisation.  A woman can, and many women have, undergone terminations during a lunch-hour and thereafter returned to work.  Marie Stopes is through its advertising attempting to alert women to the fact that the procedure is a simple, fast and effective and that it will inconvenience her as little as possible.

33. In any event, during counselling the woman is informed of the possibility of some pain or discomfort after the procedure.  However, during conscious sedation she will experience no pain.  

34. The use of the words "conscious sedation" are not easily translated and understood and hence it is impossible to use the word in all advertisements, bearing in mind literacy levels.

35. In any event the Medical Advertising Guidelines state that words such as "fast and effective" may be used in medical advertising, provided that are not used in comparative or superlative form.  "Fast" and "effective" are then considered within context bearing in mind that different consumers may respond quicker to medication.  Fast and effective should then be seen as relative concepts and an objective standard applied.  Again the standard is not of the hyper-sensitive isolated consumer but the reasonable consumer.

See: ASA Code of Advertising Practice, Guideline 1: Medicines, Clause 4.5.1
F.
THE CONSTITUTIONAL AND INTERNATIONAL FRAMEWORK

36. In assessing the current complaint by the Appellants, the context of the Constitution and the right to reproductive autonomy together with the Choice Act should be over-riding.  

37. Furthermore, freedom of expression and the importance attached to this concept in our law needs to be emphasised.

38. I will now consider each of these aspects, in turn, in terms of the argument that the ASA should not be deterring advertisements of this nature but should be encouraging the role the adverts play in the broader social context of the need to provide safe abortions in this country and for women to have access to information concerning such services.

G.
THE CONSTITUTIONAL RIGHT TO REPRODUCTIVE AUTONOMY
39. Section 12(2) of the Constitution (Act 108 of 1996) provides as follows:

"Everyone has the right to bodily and psychological integrity, which includes the right - 

i. to make decisions concerning reproduction; 

ii. to security in and control over their body…"
40. This right protects the decision of a women to terminate a pregnancy.

41. Section 27(1)(a) of the Constitution goes on to provide that everyone has the right to have access to health care services, including reproductive health care.

42. Furthermore, the rights to equality, dignity, life and privacy are all enshrined in the Bill of Rights and support the right of women to access safe abortions.

See: Sections 9, 10, 11 and 14 of the Constitution

43. Reproductive autonomy is not only protected in the Constitution, South Africa has signed and ratified international conventions, most notably the Convention on the Elimination of All Forms of Discrimination Against Women (hereinafter CEDAW)
, which obliges the State to take certain measures in terms of reproductive autonomy.
  

44. Article 12 of CEDAW provides that "state parties shall take all appropriate measures to eliminate discrimination against women in the field of health care in order to ensure…access to health care services, including those related to family planning."

45. Article 16(1)(e) of CEDAW provides that women have the right to decide freely and responsibly on the number and spacing of children and to have access to information and education to make informed choices.

46. The CEDAW Committee published "General Recommendation 24: Women and Health" in order to elaborate on what is expected of states in the context of Article 12 and importantly provides that it is the duty to States to ensure access to health care services, information and education.  In this regard the Recommendation states that women have the right to be fully informed of options available to them in terms of sexual and reproductive rights.  The Recommendation goes on to provide that states should refrain from obstructing action taken by women in pursuit of health goals.  

See: General Recommendation 24, para 13 (accessible at http://www.un.org/womenwatch/daw/cedaw/recomm.htm#recom24)
47. The Recommendation also provides that "the duty to fulfil rights places an obligation on States parties to take appropriate legislative, judicial, administrative, budgetary, economic and other measures to the maximum extent of their available resources to ensure that women realize their rights to health care."

See: General Recommendation 24, para 17 (accessible at http://www.un.org/womenwatch/daw/cedaw/recomm.htm#recom24).

48. It is submitted that it is within the above-mentioned Constitutional and international framework that the enactment of national legislation legalising abortion in South Africa should be seen.  

49. The Choice Act has set out the rationale of the Act in its Preamble by providing that:

"Recognising that the Constitution protects the right of persons to make decisions concerning reproduction and to security and control over their bodies

…

Recognising that both women and men have the right to be informed of and to have access to safe, effective, affordable and acceptable methods of fertility regulation of their choice;

…

Recognising that the State has a responsibility to provide reproductive health to all, and also to provide safe conditions under which the right of choice can be exercised without fear or harm;

…

This Act therefore repeals the restrictive and inaccessible provisions of the Abortion and Sterilization Act, 1975 (Act No. 2 of 1975) and promotes reproductive rights and extends freedom of choice by affording every woman the right to choose whether to have an early, safe and legal termination of pregnancy according to her individual beliefs."
50. The Choice Act therefore promotes reproductive rights and extends freedom of choice by affording every woman the right to choose to have an early, safe and legal abortion.  The Act clearly promotes the values of the Constitution.  

51. The enactment of the Choice Act was a significant step towards decreasing the number of unsafe terminations of pregnancy prior to its inception, and recognised the devastating consequences for women of lack of access to terminations in terms of mortality and morbidity.  The Medical Research Council estimated in 1994 that 425 women died in public hospitals as a result of incomplete unsafe abortions and concluded in its research that "unsafe abortions are an important cause of mortality and morbidity in South Africa."   . 

See: Jewkes R et al: The epidemiology of incomplete abortion in South Africa contained in Bundle at page 236

52. A constitutional challenge was brought against the aforementioned legislation and the Court had to specifically consider what the right to reproductive autonomy entailed and whether the legislation infringed upon the fetus' right to life.  It is important to consider the decision here in this forum, as the Appellant in this matter is attempting to address not only the right of the woman but also the right of the fetus not to be aborted by "pain-free" and "safe" abortions.  The Appellants are attempting to balance the right of a woman to have a safe abortion with the rights of the fetus.  The Appellants allege in this regard that abortion is never safe when considered from the perspective of the unborn fetus.  The Appeal Committee needs to contextualise these claims bearing in mind the constitutional and legislative frame-work in our country, which unequivocally recognises that the fetus in the context of abortion is not to be afforded the same constitutional protection as women and their right to reproductive autonomy.

See: Appellants Notice of Appeal, para 2.2, page 131-132 Bundle
53. In the constitutional challenge before the Transvaal Provincial Division the Christian Lawyers Association asserted that the Choice Act violated the foetus' right to life.  McCreath J held that under the Constitution the foetus was not a legal persona and that the Constitution did not afford the foetus legal personality or protection.  In considering Section 12(2) of the Constitution McCreath J held that "nowhere is a woman's right in this respect qualified in terms of the Constitution in order to protect the foetus."  McCreath also supported the view that the Constitution is primarily an egalitarian Constitution and the transformation of our society along these lines involves the eradication of systematic forms of domination and disadvantage based on race, gender, class and other grounds of inequality.  Proper regard must therefore be had to the rights of women as enshrined in the Constitution and accordingly it was held that to afford the foetus the status of legal person would impinge on these rights or women under Sections 9, 10, 11, 12, 14, 15 and 27 of the Bill of Rights.

See: Christian Lawyers Association of South Africa & Others v Minister of Health & Others 1998 (11) BCLR 1434 (T)

See also: Chaskalson et al: Constitutional Law of South Africa, Revision Service 3, 1998 at 16-1 to 16-5
54. To therefore aver that the from the perspective of the foetus an abortion is never safe or pain-free cannot be sustained by this tribunal as it runs counter to the clear constitutional imperative imposed in relation to reproductive autonomy.

55. It appears that the complaint by the Appellants in reality relates to the legality of abortion.  The Appellants are offended by virtue of the fact that they are all strong "pro-life" proponents who disagree with the government's decision to introduce safe and legal abortions.  The attack is in reality an attack on the legalisation of abortion and not on the wording of the advertisement.  This is readily apparent when one has reference to the submissions by various complainants which all run along the following lines:

· Marie Stopes advertising is "extremely offensive," abortion involves "killing a child" and it is "wicked" on the part of ASA to allow "degrading and horrible advertising." 

See: Bundle page 1;

· "Abortion is not a safe procedure.  It kills the majority of babies involved…for it is a life - no matter what the policy makers decide to call it." 

See: Bundle page 3

· "I object to this advertising as it downplays the impact of an abortion and in thus doing will persuade many mothers to abort their children, who, having known the severity of the operation, would not have chosen to go through with it."

See: Bundle page 4

· "We appeal to your [the ASA] consciences by reminding you that abortion is virtually inevitably fatal and painful to the children aborted."

See: Bundle page 5

· "Abortion is NOT safe for the mother and is always fatal for the child."

See: Bundle page 6

56. It appears therefore that the tenor of this complaint is in fact not one based on the wording of the advertisements but is an attempt to prohibit advertising of a service, which the appellants deem to be "murder."  It is respectfully submitted that the ASA cannot be seen to pander to hypersensitive claims of this nature.

57. The right to advertise safe abortions is imperative in South Africa.  The right to reproductive autonomy entails the right to having access to information regarding terminations and where one can access safe terminations.  Without knowledge of the right the right becomes meaningless.  

See: Choice Act, Section 6

58. It is particularly important that women are able to distinguish between legal and safe providers and those that are illegal and unsafe, who have continued to operate since the Choice Act has been promulgated.

See: Dickson et al "Abortion service provision in South Africa three years after liberalization of the law" contained at page 273 of the Bundle

59. The WHO also recognise the importance of this aspect where it states in its policy that:

"Women's knowledge and perceptions about services and the social context may also represent a barrier to using the services to which they are entitled.  Studies show that women often fear mistreatment, negative attitudes of husbands or partners, or social condemnation, all of which inhibit their seeking care.  An assessment should also determine whether women know about their rights with regard to abortion, and how much it costs to obtain an abortion in both the public and private sectors."

See: World Health Organization: "Safe Abortion: Technical and Policy Guidance for Health Systems" (2003) at page 58

60. In a recent article in the "This Day" newspaper the issue of unsafe, back-street abortions was considered.  The report states:

"Since the Choice on Termination of Pregnancy Act became law in 1997, the national health department estimates about 270 000 women have had legal abortions…deaths have dropped from about 400 in 1994 to fewer than 50 according to Professor Jack Moodley, the head of the pregnancy and hypertension unit at the Medical Research Council.  Of those who died when abortion was illegal, most were poor, black and had no access to safe abortions…The act, hailed as the most progressive reproductive health legislation in the world, aimed to make abortion available to all women…but for all its gains…a recent study by the Reproductive Health Research Unit found that 55% of women did not know abortion was legal…Dr Joyce Marima, the health department's deputy director of women's health says the government does not have the money to advertise its abortion services…"

See: This Day newspaper, Wednesday February 11 2004

61. It is therefore respectfully submitted that the importance one attaches to the need to provide women with access to information needs to weighed up alongside the hypersensitive claims of the Appellants in this case.  The international and constitutional imperative to provide women with information so as to prevent unsafe abortions is a vital consideration and this Committee should therefore lean in favour of the advertisements by Marie Stopes.

62. In summary, therefore, in considering whether the advertisements contravene ASA Procedural guidelines regard should be had to the context, medium, likely audience, nature of the advertisement, the purpose it serves, the degree of social concern and public interest.  Taking all of these factors into account and the aforegoing submissions it is submitted that there is an overwhelming need for advertisements such as the Marie Stopes advertisements in order to give effect to the reproductive rights enshrined in the Constitution and the Choice Act.  Accordingly, the advertisements are neither misleading or in contravention of the ASA Code.
H.
FREEDOM OF EXPRESSION
63. Section 16(1) of the Constitution (Act 108 of 1996) provides as follows:

"(1)
Everyone has the right to freedom of expression which includes -

(a) freedom of the press and other media;

(b) freedom to receive or impart information or ideas;
(c) freedom of artistic creativity; and
(d) academic freedom and freedom of scientific research.
(emphasis added)

64. In its first judgment dealing with freedom of expression, a unanimous Constitutional Court articulated the values underlying the guarantee of freedom of expression in the following way:

“Freedom of expression lies at the heart of democracy.  It is valuable for many reasons, including its instrumental function as a guarantor of democracy, its implicit recognition and protection of the moral agency of individuals in our society and its facilitation of the search for truth by individuals and society generally. The Constitution recognises that individuals in our society need to be able to hear, form and express opinions and views freely on a wide range of matters.”
See: South African National Defence Union v Minister of Defence & Ano 1999 (4) SA 469 (CC) at para 7
65. Freedom of expression is of essence to an open and democratic society based on freedom and equality. Without freedom of expression, openness is severely compromised, and freedom itself is diminished and endangered.

66. The Constitution guarantees Marie Stopes the right to freely impart information and ideas to the public, particularly its target audience.  Its advert does not fall within the listed exceptions to protection in Section 16(2) of the Constitution, and as such, is protected expression.  In this regard it is clear that the content of a statement cannot deprive it of constitutional protection no matter how offensive it might be. 

See: R v Keegstra [1990] 3 SCR 697
67. If the activity conveys or attempts to convey meaning, it has expressive content and prima facie falls within the ambit of the protection.  Therefore, in order to qualify for protection, the expression must contain a communicative purpose in order to distinguish it from other self-fulfilling activity such as economic activity.

68. The Marie Stopes advertisement clearly falls within the above parameters as it provides women with important information about their ability to exercise their rights safely and lawfully. 

69. The socio-political context of the advert is to make women aware of the availability of safe abortions in order that they do not need to suffer the risks of unsafe and illegal abortions.  It aims to increase awareness amongst women where there is a potentially life-threatening risk to their health in the event of them accessing an unsafe, back-street abortion. 

70. The information imparted by the present advert is important, accurate information, that when taken in context is not misleading as it is necessary for women to be able to exercise their Constitutional Rights.  It is submitted that although this is not an offensive or shocking advertisement by Marie Stopes even if it were such an advertisement it would nonetheless be protected despite its shocking nature according the Constitutional Court.  

See: De Reuck v Director of Public Prosecutions (Witwatersrand Local Division) and Others, 2003 (12) BCLR 1333 (CC) at para 49.  

71. In relation to the broad protection of freedom of expression, the Constitutional Court has stated as follows:

“This Court has endorsed the broad approach of the European Court of Human Rights, to this aspect of the right, namely, that it is applicable: ‘not only to "information" or "ideas" that are favourably received or regarded as inoffensive or as a matter of indifference, but also to those that offend shock or disturb.’” (emphasis added).

See also: Open Door Society v Ireland, (1993) 15 E.H.R.R. 244,at para 71.

72. Because the advert is protected speech, it is subject only to the limitations clause of the Constitution and it is submitted that there the Appellants contentions do not qualify as reasonable and justifiable limitations on Marie Stopes' right to freedom of expression under these circumstances.  

73. The limitations clause states that rights in the Bill of Rights may be limited only to the extent that the limitation is reasonable and justifiable in an open and democratic society taking into account all relevant factors, including-

· the nature of the right;

· the importance of the limitation;

· the nature and extent of the limitation;

· the relation between the limitation and its purpose;

· less restrictive means to achieve its purpose.

74. The nature of the right in question guarantees freedom of expression, as well as the right to receive and impart information.  The right to impart information is protected to ensure that the public is able to make informed decisions about their government, their rights, and their individual lives.  Without crucial information, rights guaranteed in the Constitution are mere paper rights.  Furthermore, the right to freedom of expression is not only the right to impart information or ideas, but also the right to receive information or ideas.  For the purposes of the present matter, this means not only that Marie Stopes has the right to impart information to the public but that the public, and women in particular, have the corresponding right to receive that information.  Women who are unaware of not only the availability but the legality and safety of an abortion have a right to receive information about their options.  

75. The Constitutional Court has also recognised that freedom of expression is one of a “web of mutually supporting rights” closely related to freedom of religion, belief and opinion, the right to dignity, the right to freedom of association, the right to vote and to stand for public office and the right to assembly.
See: South African National Defence Union v Minister of Defence & Ano 1999 (4) SA 469 (CC) para 8 
76. The right to freedom of expression is therefore not only a primary right as detailed above, but a secondary right in that it provides the necessary means through which individuals in society can exercise their other constitutionally guaranteed rights.  

77. Freedom of expression in the present case is required in order for women to be able to exercise their constitutionally guaranteed rights to reproductive autonomy, and their statutory rights under the Choice Act.  In terms hereof, they must have the relevant information to make informed decisions in respect of their bodies. 
78. In the European Court of Human Rights, in the case of Open Door Counselling and Dublin Well Woman v. Ireland, the complainants, two non-profit organizations engaged in counselling pregnant women, two counsellors from those clinics and two women of child-bearing age, challenged an injunction which restrained the clinics from providing information to pregnant women about abortion facilities outside of Ireland. The women argued that they had a right to receive the information provided by the clinics.  It was averred that the injunction infringed on the right to impart information as guaranteed by Article 10 of the Convention.  The court held that this amounted to an infringement on the right to impart and receive information and that this limitation was not justifiable.
See: Open Door Counselling and Dublin Well Woman v. Ireland (1993) 15 E.H.R.R. 244
79. In the present case, forcing Marie Stopes to retire its advert constitutes an analogous infringement.

80. When examining the importance of the purpose of the limitation this tribunal is obliged to determine whether the objective or purpose of the limitation promotes the values of openness, democratic, human dignity, freedom and equality.  It is submitted that for all the reasons referred to above limiting the free speech of Marie Stopes in this context in fact runs counter to all of these principles.

81. A consideration of the nature and extent of the limitation invites a cost-benefit analysis.  At an elementary level one needs to only consider the following propositions:

a. The advertisement has offended less than 20 individuals who appear to be challenging the fact that abortion has been legalised in this country [the cost factor];

b. The advertisement has served hundreds of women by pointing them in the right direction and advising them of the fact that safe, legal and accessible and potentially saving them from death [the benefit factor];

c. The fact that many women have been informed of their rights and the accessibility of abortion must outweigh the cost of speculative complications and/or deaths arising from legal abortion.

82. The next stage is to determine the relationship between the limitation and its purpose.  Once the legitimacy of the limitations objective is established then we need to whether the means employed to achieve the objective are rationally connected to achieving that objective.  This means one would need to look at the plight of the Appellants who feel that the advertisement is "wicked" and misleading and what they hope to achieve by removing the advertisement.

83. Bearing in mind the importance we attach to reproductive autonomy and the government's imperative to wipe out back-street, unsafe abortions and provide women with access to information regarding safe abortion, there is an overwhelming public and social need for advertisements such the ones run by Marie Stopes.

84. Furthermore, the Constitutional Court has stated that: “section 16(1) expressly protects the freedom of expression in a manner that does not warrant a narrow reading.  Any restriction upon artistic creativity must satisfy the rigours of the limitation analysis.” 

See: De Reuck v Director of Public Prosecutions (Witwatersrand Local Division) and Others, 2003 (12) BCLR 1333 (CC) at para 48.
I.
CONCLUSION
85. It is submitted that in the light of all of the aforegoing, the advertisement should not be discontinued and this appeal should be dismissed.

N NAYLOR

Respondent's Attorney

Women's Legal Centre
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� Adopted by the United Nations, General Assembly, 18 December 1979 [1249 UNTS 13]


� South Africa signed CEDAW on 29 January 1993 and ratified it in December 1995





